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refers the case to CMS CO.  The CMS CO considers possible legal action to collect 
double damages from that entity. 

The government's right to sue and collect double damages is effective for items and 
services furnished on or after December 20, 1989, under all MSP provisions except the 
MSP for the disabled provision.  The government's right to sue and collect double 
damages under the MSP for the disabled provision, is effective for items and services 
furnished on or after January 1, 1987. 

210 - Excise Tax Penalties for Contributors to Nonconforming Group 
Health Plans 

(Rev. 30, 09-05-03) 

Section 5000 of the IRC of 1986, imposes an excise tax penalty on employers and 
employee organizations that contribute to nonconforming group health plans.  They are 
taxed 25 percent of the employer's or employee organization's expenses incurred during 
the calendar year for each group health plan (conforming as well as nonconforming) to 
which they contribute.  This tax penalty does not apply to Federal and other 
governmental employers. 

The term "nonconforming group health plan" means a group health plan or LGHP that at 
any time during a calendar year, fails to comply with any of the following provisions of 
the working aged, disability, or ESRD Medicare secondary laws. 

210.1 - Working Aged 

(Rev. 30, 09-05-03) 

Section 1862(b)(1)(A)(i)(I) of the Act provides that a group health plan may not take into 
account that a currently employed individual age 65 or over (or a spouse age 65 or over 
of an employed individual of any age) is entitled to Medicare.  Further, 
§1862(b)(1)(A)(i)(II) of the Act states that a group health plan must provide the same 
benefits under the same conditions to employees and employees' spouses age 65 or over 
as it provides to employees and employees' spouses under age 65. 

210.2 - Disability 

(Rev. 30, 09-05-03) 

Section 1862(b)(1)(B)(i) of the Act provides that a LGHP may not take into account that 
a disabled active individual is entitled to Medicare based on disability.  The term "active 
individual" means an employee, the employer, self-employed individual (such as the 
employer), an individual associated with the employer in a business relationship, or a 
member of the family of any such persons. 

http://www.ssa.gov/OP_Home/ssact/title18/1862.htm


                                                                     33 

 

210.3 - End Stage Renal Disease (ESRD) 

(Rev. 30, 09-05-03) 

Section 1862(b)(1)(C) of the Act provides that a group health plan may not take into 
account that an individual is entitled to Medicare solely on the basis of ESRD during the 
period when Medicare is secondary payer. 

Further, a group health plan may not differentiate on the basis of the existence of ESRD, 
the need for renal dialysis, or in any other manner in the benefits it provides between 
individuals having ESRD, and other individuals covered by such a plan. 

Examples of discriminatory actions by a group health plan or LGHP that constitute 
noncompliance with these provisions include: 

• Failure to make primary payment on behalf of an individual for whom Medicare 
is secondary; 

• Providing secondary or complementary coverage to such an individual; 

• Refusal to allow such an individual to enroll or re-enroll in the group health plan 
or large group health plan because of Medicare entitlement; 

• Providing a different level of benefits for individuals for whom Medicare is 
secondary than it provides for other persons enrolled in the plan; 

• Imposing limitations on benefits, exclusions of benefits, reductions in benefits, 
higher premiums, higher deductibles or coinsurance, longer waiting periods, 
lower annual or lifetime benefit limits, or more restrictive pre-existing illness 
limitations, or for persons for whom Medicare is secondary payer that are not 
applicable to others enrolled in the plan; 

• Terminating coverage because a person has become entitled to Medicare; or 

• Failure to cover routine maintenance dialysis services or kidney transplants. 

The HCPP should refer any case of a nonconforming group health plan to the RO 
servicing its area.  The HCPP should include, in addition to the beneficiary's name, 
address, and SSN or HICN, the formal name and address of the nonconforming group 
health plan; the name and address of the entity required or responsible for making 
payment on behalf of the plan (e.g., the employer, an insurer, or a third party 
administrator (TPA)); a copy of the employer's agreement with the TPA; the name of the 
sponsoring or contributing employer or employee organization; the employer or 
employee organization taxpayer identification number; year(s) of violation; the provider's 
name, address, and identification number; the specific amount of Medicare payments 
associated with the nonconformance; the specific date(s) of service; the specific 


