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• The employer pays the same taxes for the individual as he/she pays for actively 
working employees; 

• The individual continues to accrue vacation time or receives vacation pay; 

• The individual participates in an employer's benefit plan in which only employees 
may participate; 

• The individual has rights to return to duty if his/her condition improves; and 

• The individual continues to accrue sick leave. 

190.5.1 - Individuals Not Subject to This Limitation on Payment 

(Rev. 30, 09-05-03) 

Medicare is not secondary for: 

• Individuals entitled, or who would upon application be entitled, to Medicare 
under the ESRD provision that are not in the coordination period, i.e., individuals 
who have ESRD even though their current Medicare entitlement is on the basis of 
disability; 

• Individuals who are covered by an EGHP of employers of less than 100 
employees, unless the EGHP is a multi-employer plan in which there is at least 
one employer of 100 or more employees; and 

• Individuals whose coverage by an LGHP is not based on either employment or a 
relationship to an employee, employer, or an individual associated with an 
employer in a business relationship.  For example, Medicare is primary for a 
disabled individual who is covered under an LGHP as a retired former employee, 
and who does not meet any of the criteria in §30.1 or who is the spouse of a 
retired former employee. 

190.6 - Failure to Pay Primary Benefits 

(Rev. 30, 09-05-03) 

Any claimant, including an individual who received services and the provider or supplier, 
has the right to take legal action against an LGHP that fails to pay primary benefits for 
services covered by both the LGHP and Medicare, and to collect double damages. 
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200 - Additional Processing Instructions 

(Rev. 30, 09-05-03) 

For further information on how to implement this Medicare secondary provision, refer to 
§§3492.E-3492.K of the Medicare Intermediary Manual.  The following sections include, 
among other things, information regarding individuals subject to this provision, the legal 
action that may be brought against an LGHP, and the tax penalty for noncompliance by a 
LGHP. 

200.1 - Federal Government's Right to Sue and Collect Double Damages 

(Rev. 30, 09-05-03) 

Separate from its subrogation rights, the Federal Government has an independent right to 
take legal action to recover payments from entities that are required or responsible to pay 
benefits primary to Medicare, but fail to do so.  The Federal Government may recover 
double damages in this type of lawsuit pursuant to §1862(b)(2)(B)(ii) of the Act.  Entities 
that are required or responsible to pay primary to Medicare include: 

• A group health plan, including insurers, employers, and third party administrators 
of such plans; 

• A LGHP, including insurers, employers, and third party administrators of such 
plans; 

• Any liability insurance policy or plan, including a self-insured plan; 

• A WC plan; and 

• An automobile or nonautomobile no-fault insurance plan. 

The Medicare HCPP should refer any case in which an entity is required or responsible to 
make primary payment, but refuses to do so, to the CMS RO servicing the HCPP's area.  
The HCPP should include, in addition to the beneficiary's name, address, and SSN or 
HICN, the formal name and address of the insurer or HCPP; the employee brochure that 
describes health benefits and coverage; the name and address of the entity required or 
responsible for making payment on behalf of the plan (e.g., the employer, an insurer or a 
third party administrator (TPA)); a copy of the employer's agreement with the TPA; the 
name of the sponsoring or contributing employer or employee organization; the 
provider's name, address, and identification number; the specific amount of mistaken 
primary benefits Medicare paid; the specific date(s) of service; the specific procedure or 
diagnosis code(s) the MSP type (e.g., ESRD or working aged); and a full explanation of 
the reasons for the referral.  The CMS RO reviews the case file for completeness and 
obtains any needed additional information.  When the file is complete, the CMS RO 

http://www.ssa.gov/OP_Home/ssact/title18/1862.htm

