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same items or services has also been made, or could be made, by a primary payer.  
Section 1862(b) of the Act now expressly provides that: 

• CMS may bring an action against any entity which is required or responsible to 
pay primary in order to recover Medicare payments directly from that entity; 

• The government is subrogated to the right of any individual or entity to receive 
payment from a responsible third party.  Under the Medicare subrogation 
provision, the government is given whatever rights the beneficiary or any other 
entity had against the responsible third party to the extent that Medicare has made 
payments to or on behalf of the beneficiary; and  

• The government may join or intervene in any action related to the events that gave 
rise to the need for the items or services for which Medicare paid. 

140.4 - Other Provisions 

(Rev. 30, 09-05-03) 

Any claimant, including an individual who received services and the provider or supplier, 
has the right to take legal action against an Employer Group Health Plan (EGHP) or 
Large Group Health Plan (LGHP) that fails to pay primary benefits for services covered 
by both the EGHP or LGHP, Medicare, and to collect double damages. 

According to §2000 of the Internal Revenue Code (IRC), an excise tax may be imposed 
on any employer or employee organization that contributes to the nonconforming EGHP 
or LGHP during a calendar year.  The amount of tax is 25 percent of the total amount that 
the employer or employee organization contributed to the EGHP or LGHP during that 
year.  This tax penalty does not apply to Federal and other governmental entities.   

140.5 - Conflicting Claims by Medicare and Other Third Parties 

(Rev. 30, 09-05-03) 

Situations may arise in which both Medicare and another insurer or State Medicaid 
Agency have conditionally or erroneously paid for services, and the amount payable by 
the third party payer is insufficient to reimburse both programs.  Under §1862(b)(2)(B) of 
the Act, Medicare has the right to recover its benefits from the responsible third party 
before any other entity, including a State Medicaid Agency.  Also, Medicare has the right 
to recover its benefits from any entity, including a State Medicaid Agency that has been 
paid by the responsible third party.  In other words, Medicare's recovery rights when 
another third party is primary payer take precedence over the rights of any other entity. 

The superiority of Medicare's recovery right over those of other entities, including 
Medicaid, derives from the preceding cited statute. 

http://www.ssa.gov/OP_Home/ssact/title18/1862.htm

