
370.1 - Working Aged 
(Rev. 4, 10-01-01) 
Section 1862(b)(1)(A)(i)(I) of the Act provides that a group health plan may not take into 
account that a currently employed individual age 65 or over (or a spouse age 65 or over 
of an employed individual of any age) is entitled to Medicare. Further, 
§1862(b)(1)(A)(i)(II) of the Act states that a group health plan must provide the same 
benefits under the same conditions to employees and employees’ spouses age 65 or over 
as it provides to employees and employees’ spouses under age 65. 

370.2 - Disability 
(Rev. 4, 10-01-01) 
Section 1862(b)(1)(B)(i) of the Act provides that a LGHP may not take into account that 
a disabled active individual is entitled to Medicare based on disability. The term “active 
individual” means an employee, the employer, self-employed individual (such as the 
employer), an individual associated with the employer in a business relationship, or a 
member of the family of any such persons. 

370.3 - End Stage Renal Disease (ESRD) 
(Rev. 4, 10-01-01) 
Section 1862(b)(1)(C) of the Act provides that a group health plan may not take into 
account that an individual is entitled to Medicare solely on the basis of ESRD during the 
period when Medicare is secondary payer. 

Further, a group health plan may not differentiate on the basis of the existence of ESRD, 
the need for renal dialysis, or in any other manner in the benefits it provides between 
individuals having ESRD, and other individuals covered by such plan. 

Examples of discriminatory actions by a group health plan or LGHP that constitute 
noncompliance with these provisions include: 

• Failure to make primary payment on behalf of an individual for whom Medicare 
is secondary;  

• Providing secondary or complementary coverage to such an individual;  

• Refusal to allow such an individual to enroll or re-enroll in the group health plan 
or large group health plan because of Medicare entitlement;  

• Providing a different level of benefits for individuals for whom Medicare is 
secondary than it provides for other persons enrolled in the plan;  

• Imposing limitations on benefits, exclusions of benefits, reductions in benefits, 
higher premiums, higher deductibles or coinsurance, longer waiting periods, 
lower annual or lifetime benefit limits, or more restrictive pre-existing illness 
limitations for persons for whom Medicare is secondary payer that are not 
applicable to others enrolled in the plan;  

• Terminating coverage because a person has become entitled to Medicare; or  

• Failure to cover routine maintenance dialysis services or kidney transplants.  
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