
350 - Additional Processing Instructions 
(Rev. 4, 10-01-01) 
For further information on how to implement this Medicare secondary provision, refer to 
§§3491.3 - 3491.17 of the Medicare Intermediary Manual. These sections include, among 
other things, information regarding the individuals covered by this provision, the 
coordination of benefits with other insurers, the method of calculating the Medicare 
secondary payment, and special rules for services furnished by a source outside the 
prepaid EGHP. 

350.1 - Benefit Coordination with a Large Group Health Plan 
(Rev. 4, 10-01-01) 
Under §1862(b)(1)(B) of the Act, Medicare is secondary payer to LGHPs for active 
individuals under age 65 entitled to Medicare on the basis of disability. Under the law, an 
LGHP may not take into account that an active individual is eligible for or receives 
benefits based on disability. The individual’s coverage under the LGHP must be based on 
the individual’s employment or the employment of a family member. Refer to §3492 of 
the Medicare Intermediary Manual for processing claims where Medicare is secondary 
payer for disabled individuals. Where those sections refer to an EGHP of 20 or more 
employees, substitute the term “large group health plan” for purposes of applying them to 
disabled individuals. This provision is effective for items and services furnished on or 
after January 1, 1987, and before October 1, 1995. 

A large group health plan means any health plan that meets the following criteria: 

• Is paid for by or contributed to by an employer or by an employee organization, 
including a self-insured plan;  

• Provides health care directly or through other methods such as insurance or 
reimbursement to employees, the employer, other associated or formerly 
associated with the employer in a business relationship or their families; and  

• Covers employees of at least one employer that normally employed at least 100 
full or part-time employees on a typical business day during the previous calendar 
year. The term “employer,” for the purpose of this provision, includes the Federal 
government and other governmental entities.  

A group health plan that covers employees of at least one employer that had l00 or more 
employees on 50 percent or more of its business days during the preceding calendar year, 
is considered to meet the above definition of an LGHP. 

350.2 - A Nonconforming LGHP 
(Rev. 4, 10-01-01) 
A nonconforming LGHP means that at any time during the calendar year, it is taken into 
account that an active individual is eligible for or receives benefits based on disability, 
for example, an LGHP fails to pay primary benefits for disabled individuals under age 65 
for whom Medicare is secondary payer. 
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NOTE: Although the term “large group health plan” includes a plan for former 
employees or persons formerly associated with the employer in a business 
relationship or their families, these individuals are not included in the definition 
of active individual, i.e., Medicare is not secondary for them. These individuals 
are included within the definition of LGHP for tax purposes. 

350.3 - Definition of an Active Individual 
(Rev. 4, 10-01-01) 
An active individual is an employee, an employer, a self-employed individual (such as 
the employer), an individual associated with the employer in a business relationship (e.g., 
suppliers and contractors who do business with the employer and their employees), or a 
member of the family of any of these persons such as the spouse, parent or child of such 
an individual. 

The disabled individual may be the employee, a self-employed individual such as the 
employer or individual associated with the employer in a business relationship. Also, the 
disabled person may be the family member of the employee, a self-employed individual 
such as the employer, or an individual associated with the employer in a business 
relationship. 

350.4 - Definition of an Employee 
(Rev. 4, 10-01-01) 
An employee is an individual who is actively working for an employer or, since disabled 
persons are not usually working, a person whose relationship to an employer is indicative 
of employee status. Whether or not such a person is an employee is established by the 
facts applicable to the person’s relationship to the employer. The question to be decided 
is whether the employer treats a disabled individual who is not working as an employee, 
in light of commonly accepted indicators of employee status rather than whether the 
person is categorized in any particular way by the employer. 

350.5 - Special Rules for Individual Employee Status 
(Rev. 4, 10-01-01) 
In general, an individual who is not actively working is considered to have employee 
status if the relationship is such that: 

• The individual is receiving payments from an employer which are subject to taxes 
under the Federal Insurance Contributions Act (FICA), or would be subject to 
such taxes except that the employer is one that is not required to pay such taxes 
under the IRC;  

• The individual is termed an employee under State or Federal law or in accordance 
with a court decision;  

• The employer pays the same taxes for the individual as he/she pays for actively 
working employees;  

• The individual continues to accrue vacation time or receives vacation pay;  


