
1862(b) of the Act provides that any claimant has the right to take legal action against a 
liability insurer that fails to pay primary benefits for services covered by the insurer, and 
to collect double damages. 

330.1 - Definition Under Liability Insurance 
(Rev. 4, 10-01-01) 

• Liability Insurance is insurance (including a self-insured plan) that provides 
payment based on legal liability for injuries or illness or damages to property. It 
includes, but is not limited to, automobile liability insurance, uninsured and 
under-insured motorist insurance, homeowners’ liability insurance, malpractice 
insurance, product liability, insurance and general casualty insurance. It also 
includes payments under State wrongful death statutes that provide payment for 
medical damages.  

NOTE: This provision does not apply when the homeowner receives payment 
under his/her own homeowners’ insurance policy, since such a payment 
does not constitute a liability insurance payment.  

• A Self-Insured Plan is a plan under which an individual or other entity is 
authorized by State law to carry its own risk instead of taking out insurance with a 
carrier. Authorized by State law means not prohibited by State law. The plan 
established for the Federal government under the Federal Tort Claims Act is also 
a self-insured plan.  

• Uninsured Motorist Insurance is a liability insurance plan under which the 
policyholder’s insurer pays for damages caused by a motorist who has no 
automobile liability insurance or who carries less than the amount of insurance 
required by law.  

• Under-Insured Motorist Insurance is optional liability insurance available in some 
jurisdictions under which the policyholder’s level of protection against losses 
caused by another is extended to compensate for inadequate coverage in the other 
party’s policy or plan.  

• An accident is any occurrence or activity that the individual believes resulted in 
injury or illness for which he/she holds another party liable.  

330.2 - Additional Processing Instructions 
(Rev. 4, 10-01-01) 
For further information on how to implement this MSP provision, refer to 
§§3419.3 - 3419.10 of the Intermediary Manual. These sections include, among other 
things, information regarding billing rights and responsibilities, identification of liability 
situations, and actions to be taken when a liability claim has been filed. 

http://www.cms.hhs.gov/regulations/


340 - Benefit Coordination for Working Aged Individuals Entitled to 
Medicare 
(Rev. 4, 10-01-01) 
Under §1862(b)(1)(A) of the Act, if an employer has 20 or more employees (calculated 
as described below) and offers a group health plan (referred to here as an EGHP), the 
EGHP is the primary payer for individuals who are 65 or over, and who are covered 
under the plan based on current employment of the individual or the individual’s spouse. 
(Medicare remains the primary payer for retirees.) 

Medicare is secondary only if the individual is entitled to Medicare Part A. Generally, 
Medicare is not secondary for persons over age 65 who have ESRD. The law also 
prohibits EGHPs from taking into account, in furnishing services, that an individual is 
entitled to Medicare benefits, and requires that employees or their spouses, who are 65 or 
over, be entitled to the same benefits under the same conditions as individuals under age 
65. If the EGHP violates either of these provisions, Medicare is entitled to collect primary 
payments from the organization as if the violations had not occurred. The nonconforming 
plan is also subject to an excise tax imposed under the Internal Revenue Code (IRC). 

340.1 - Application of 20 Employee Threshold 
(Rev. 4, 10-01-01) 
This requirement applies if an employer has 20 or more full-time or part-time employees 
on each working day in each of 20 or more calendar weeks in the current calendar year or 
the preceding calendar year. An employer who does not have 20 or more employees in 
the preceding year is required to offer employees and spouses age 65 or over, primary 
coverage beginning with the point in time at which the employer has had 20 or more 
employees on each working day of 20 calendar weeks of the current year. The employer 
is then required to offer primary coverage for the remainder of that year and throughout 
the following year, even if the number of employees later drops below 20 after the 
employer has met the threshold. If the individual receives the services for which 
Medicare benefits are claimed after the employer has met the 20 or more employees 
threshold in the current year or in the preceding calendar year, the EGHP is the primary 
payer. An employer that meets this threshold must provide primary coverage even if less 
than 20 employees participate in the employer plan. 

Self-employed individuals who participate in the plan are not counted as employees for 
the purpose of determining if the 20 or more employees requirement is met. There is no 
requirement that an employer provide coverage to self-employed individuals. However, 
any coverage provided to self-employed persons by an employer of 20 or more 
employees must be primary to Medicare. 

Assume for purposes of developing claims that, in the absence of evidence to the 
contrary, an employer in whose health organization a beneficiary is enrolled because of 
employment, meets the definition of employer and employs at least 20 people. An 
employer’s allegation that the 20-employee requirement is not met, or a multi-employer 
organization’s statement identifying specific members as employees of employers of 
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