
 

meets the deeming conditions described above.  Note that a PFFS plan may establish 
higher cost sharing amounts for members who receive covered services from deemed 
(out-of-network) providers instead of network providers. 
 
Members of partial network PFFS plans (for categories of services for which network 
providers are NOT available) can receive Part A and Part B services from any provider 
who does not have a signed contract with the plan, as long the provider agrees to accept 
the PFFS plan’s terms and conditions of payment and meets the deeming conditions 
described above. 
 
Non-network PFFS plans generally operate using deemed providers for all categories of 
Part A and Part B services. 
 
The payment rules for deemed providers under the three types of PFFS plans are 
discussed in section 70 of this chapter. 
 
40.3 – Non-Contracting Providers 
(Rev. 99, Issued: 05-27-11, Effective: 05-27-11, Implementation: 05-27-11) 
 
A provider is a non-contracting provider if the provider is not a direct-contracting 
provider or a deemed provider.  Generally, these providers furnish emergency services to 
PFFS plan members. 
 
The following examples illustrate when a provider is considered non-contracting: 
 

Example 1: A provider who provides care in an emergency to an unconscious 
individual is a non-contracting provider, if the provider did not know prior to 
furnishing services that the individual is a member of a PFFS plan. 
 
Example 2: A provider who, prior to furnishing services, did not have reasonable 
access to the PFFS plan’s terms and conditions of payment, is also considered 
non-contracting. 

 
The payment rules for non-contracting providers under the three types of PFFS plans are 
discussed in sections 70 and 80.1 of this chapter.  The rules for services furnished by non-
contracting providers are also described in section 20.7 of Chapter 4 of this manual. 
 
50 – PFFS Terms and Conditions of Payment for Deemed Providers 
(Rev. 99, Issued: 05-27-11, Effective: 05-27-11, Implementation: 05-27-11) 
 
42 CFR 422.216 
 
50.1 – General Requirements 
(Rev. 99, Issued: 05-27-11, Effective: 05-27-11, Implementation: 05-27-11) 
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MA organizations offering full, partial, or non-network PFFS plans are required to make 
information on each PFFS plan’s payment rates and provider requirements available to 
deemed providers that furnish services to their members.  A PFFS plan’s terms and 
conditions of payment is the primary means for deemed providers to obtain necessary 
information regarding a PFFS plan’s payment rates for covered items and services and 
provider requirements in order to allow the providers to make a confident decision as to 
whether or not they will agree to accept the terms and conditions of payment. 
 
All full, partial, and non-network PFFS plans, including employer/union sponsored PFFS 
plans, are required to implement the terms and conditions of payment for their deemed 
providers effective January 1 of the applicable contract year.  Employer/union sponsored 
PFFS plans that operate on a non-calendar year schedule are expected to implement the 
terms and conditions of payment effective the beginning of the plan’s applicable contract 
year. 
 
The terms and conditions of payment establish the payment rates for plan-covered items 
and services that apply to deemed providers and the rules that deemed providers must 
follow in order to be paid by the PFFS plan for furnishing services to its members.  PFFS 
plans must ensure that providers furnishing services to plan members are paid accurately 
and timely according to the terms and conditions of payment.  At a minimum, PFFS plans 
are expected to include the following components in their term and conditions of 
payment: 
 

• An explanation of the deeming process (refer to section 40.2 of this chapter); 
 

• Provider qualifications and requirements (i.e., the provider is State-licensed and in 
compliance with other applicable State or Federal requirements, and the provider 
is eligible to provide services under Original Medicare); 

 
• Explanation of provider payment rates (i.e., the amounts the plan will pay 

providers for  covered items and services, the amounts providers are permitted to 
collect from members, balance billing rules, and hold harmless requirements); 

 
• Provider billing requirements, including prompt payment requirements; 

 
• Description of rules for maintaining medical records and allowing audits; 

 
• How a provider can get an advance organization determination; 

 
• Description of the plan’s provider payment dispute resolution process; 

 
• Description of member and provider rights for filing appeals and grievances; and  

 
• Plan contact information. 

 



 

Each component should contain sufficient information and instructions on how to obtain 
additional information if necessary. 
 
50.2 - Model Terms and Conditions of Payment 
(Rev. 99, Issued: 05-27-11, Effective: 05-27-11, Implementation: 05-27-11) 
 
CMS annually issues a model terms and conditions of payment for PFFS plans for each 
contract year.  CMS expects all full, partial, and non-network PFFS plans, including 
employer/union sponsored PFFS plans, to implement the model terms and conditions of 
payment for their deemed providers effective January 1 of the applicable contract year.  
Employer/union sponsored PFFS plans that operate on a non-calendar year schedule are 
expected to implement the model terms and conditions of payment effective the 
beginning of the plan’s applicable contract year. 
 
The model terms and conditions of payment provide a uniform format and content, which 
is of particular benefit to providers treating members of different PFFS plans.  Use of the 
model also expedites review by CMS Regional Offices (ROs).  Refer to section 50.3 of 
this chapter for more information.  The model terms and conditions of payment are 
posted on the CMS website at http://www.cms.hhs.gov/PrivateFeeforServicePlans/. 
 
50.3 - Process for Submission and Review of Terms and Conditions of 
Payment 
(Rev. 99, Issued: 05-27-11, Effective: 05-27-11, Implementation: 05-27-11) 
 
All terms and conditions of payment must be reviewed and approved by the appropriate 
CMS RO account manager prior to use by PFFS plans.  Plans must update their terms and 
conditions of payment annually to reflect changes in their plan benefit packages.  The 
updated terms and conditions of payment must be submitted to the plan’s RO account 
manager for review and approval.  Plans may not use a terms and conditions of payment 
without prior approval by CMS.  Similarly, plans may not change the contents of the 
terms and conditions of payment during the year without CMS approval. 
 
PFFS plans should submit their terms and conditions of payment to their RO account 
manager via email.  Although the terms and conditions of payment do not meet the 
definition of marketing material, as defined in section 20 of Chapter 3 of this manual, 
CMS will follow the standard 10-day review process described in section 90.5 of Chapter 
3 of this manual for the review and approval of the terms and conditions of payment 
when a plan uses the model provided by CMS. The 10-day period begins on the date on 
which the terms and conditions of payment are received by the RO account manager. 
 
50.4 - Mid-year Changes to Terms and Conditions of Payment  
(Rev. 99, Issued: 05-27-11, Effective: 05-27-11, Implementation: 05-27-11) 
 
During the course of the year, it may be necessary for PFFS plans to update their terms 
and conditions of payment, for example, to reflect accurate payment rates for certain 
provider types, reflect changes to CMS policy (e.g., changes in coverage policy), or to 
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