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Senate Bill No. 166

CHAPTER 367

An act to amend Section 65863 of the Government Code, relating to land use.
[ Approved by Governor September 29, 2017. Filed with Secretary of State September 29, 2017. ]

LEGISLATIVE COUNSEL'S DIGEST

SB 166, Skinner. Residential density and affordability.

The Planning and Zoning Law requires a city, county, or city and county to ensure that its housing element inventory, as
described, can accommodate its share of the regional housing need throughout the planning period. The law also prohibits a city,
county, or city and county from reducing, requiring, or permitting the reduction of the residential density to a lower residential
density that is below the density that was utilized by the Department of Housing and Community Development in determining
compliance with housing element law, unless the city, county, or city and county makes written findings supported by substantial
evidence that the reduction is consistent with the adopted general plan, including the housing element, and that the remaining
sites identified in the housing element are adequate to accommodate the jurisdiction’s share of the regional housing need. The
city, county, or city and county may reduce the residential density for a parcel if it identifies sufficient sites, as prescribed, so that
there is no net loss of residential unit capacity.

This bill, among other things, would prohibit a city, county, or city and county from permitting or causing its inventory of sites
identified in the housing element to be insufficient to meet its remaining unmet share of the regional housing need for lower and
moderate-income households. The bill also would expand the definition of “lower residential density” if the local jurisdiction has
not adopted a housing element for the current planning period or the adopted housing element is not in substantial compliance,
as specified. The bill would additionally require a city, county, or city and county to make specified written findings if the city,
county, or city and county allows development of any parcel with fewer units by income category than identified in the housing
element for that parcel. Where the approval of a development project results in fewer units by income category than identified in
the housing element for that parcel and the remaining sites in the housing element are not adequate to accommodate the
jurisdiction’s share of the regional housing need by income level, the bill would require the jurisdiction within 180 days to identify
and make available additional adequate sites. The bill would provide that an action that creates an obligation to identify or make
available additional adequate sites and the action to identify or make available those sites would not create an obligation under
the California Environmental Quality Act to identify, analyze, or mitigate the environmental impacts of that subsequent action, as
specified. By increasing the duties of local agencies, this bill would create a state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified reason.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: yes
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 65863 of the Government Code is amended to read:

65863. (a) Each city, county, or city and county shall ensure that its housing element inventory described in paragraph (3) of
subdivision (a) of Section 65583 or its housing element program to make sites available pursuant to paragraph (1) of subdivision
(c) of Section 65583 can accommodate, at all times throughout the planning period, its remaining unmet share of the regional
housing need allocated pursuant to Section 65584, except as provided in paragraph (2) of subdivision (c). At no time, except as
provided in paragraph (2) of subdivision (c), shall a city, county, or city and county by administrative, quasi-judicial, legislative, or
other action permit or cause its inventory of sites identified in the housing element to be insufficient to meet its remaining unmet
share of the regional housing need for lower and moderate-income households.

(b) (1) No city, county, or city and county shall, by administrative, quasi-judicial, legislative, or other action, reduce, or require or
permit the reduction of, the residential density for any parcel to, or allow development of any parcel at, a lower residential density,
as defined in paragraphs (1) and (2) of subdivision (g), unless the city, county, or city and county makes written findings supported
by substantial evidence of both of the following:

(A) The reduction is consistent with the adopted general plan, including the housing element.

(B) The remaining sites identified in the housing element are adequate to meet the requirements of Section 65583.2 and to
accommodate the jurisdiction’s share of the regional housing need pursuant to Section 65584. The finding shall include a
quantification of the remaining unmet need for the jurisdiction’s share of the regional housing need at each income level and
the remaining capacity of sites identified in the housing element to accommodate that need by income level.

(2) If a city, county, or city and county, by administrative, quasi-judicial, legislative, or other action, allows development of any
parcel with fewer units by income category than identified in the jurisdiction’s housing element for that parcel, the city, county, or
city and county shall make a written finding supported by substantial evidence as to whether or not remaining sites identified in
the housing element are adequate to meet the requirements of Section 65583.2 and to accommodate the jurisdiction’s share of
the regional housing need pursuant to Section 65584. The finding shall include a quantification of the remaining unmet need for
the jurisdiction’s share of the regional housing need at each income level and the remaining capacity of sites identified in the
housing element to accommodate that need by income level.

(c) (1) If a reduction in residential density for any parcel would result in the remaining sites in the housing element not being
adequate to meet the requirements of Section 65583.2 and to accommodate the jurisdiction’s share of the regional housing need
pursuant to Section 65584, the jurisdiction may reduce the density on that parcel if it identifies sufficient additional, adequate, and
available sites with an equal or greater residential density in the jurisdiction so that there is no net loss of residential unit capacity.

(2) If the approval of a development project results in fewer units by income category than identified in the jurisdiction’s housing
element for that parcel and the jurisdiction does not find that the remaining sites in the housing element are adequate to
accommodate the jurisdiction’s share of the regional housing need by income level, the jurisdiction shall within 180 days
identify and make available additional adequate sites to accommodate the jurisdiction’s share of the regional housing need by
income level. Nothing in this section shall authorize a city, county, or city and county to disapprove a housing development
project on the basis that approval of the housing project would require compliance with this paragraph.

(d) The requirements of this section shall be in addition to any other law that may restrict or limit the reduction of residential
density.

(e) This section requires that a city, county, or city and county be solely responsible for compliance with this section, unless a
project applicant requests in his or her initial application, as submitted, a density that would result in the remaining sites in the
housing element not being adequate to accommodate the jurisdiction’s share of the regional housing need pursuant to Section
65584. In that case, the city, county, or city and county may require the project applicant to comply with this section. The
submission of an application for purposes of this subdivision does not depend on the application being deemed complete or being
accepted by the city, county, or city and county.

(f) This section shall not be construed to apply to parcels that, prior to January 1, 2003, were either (1) subject to a development
agreement, or (2) parcels for which an application for a subdivision map had been submitted.

(9) (1) If the local jurisdiction has adopted a housing element for the current planning period that is in substantial compliance with
Article 10.6 (commencing with Section 65580) of Chapter 3, for purposes of this section, “lower residential density” means the
following:

(A) For sites on which the zoning designation permits residential use and that are identified in the local jurisdiction’s housing
element inventory described in paragraph (3) of subdivision (a) of Section 65583, fewer units on the site than were




projected by the jurisdiction to be accommodated on the site pursuant to subdivision (c) of Section 65583.2.

(B) For sites that have been or will be rezoned pursuant to the local jurisdiction’s housing element program described in
paragraph (1) of subdivision (c) of Section 65583, fewer units for the site than were projected to be developed on the site in
the housing element program.

(2) (A) If the local jurisdiction has not adopted a housing element for the current planning period within 90 days of the deadline
established by Section 65588 or the adopted housing element is not in substantial compliance with Article 10.6 (commencing
with Section 65580) of Chapter 3 within 180 days of the deadline established by Section 65588, “lower residential density”
means any of the following:

(i) For residentially zoned sites, a density that is lower than 80 percent of the maximum allowable residential density for
that parcel or 80 percent of the maximum density required by paragraph (3) of subdivision (c) of Section 65583.2,
whichever is greater.

(i) For sites on which residential and nonresidential uses are permitted, a use that would result in the development of
fewer than 80 percent of the number of residential units that would be allowed under the maximum residential density for
the site parcel or 80 percent of the maximum density required by paragraph (3) of subdivision (c) of Section 65583.2,
whichever is greater.

(B) If the council of governments fails to complete a final housing need allocation pursuant to the deadlines established by
Section 65584.05, then for purposes of this paragraph, the deadline pursuant to Section 65588 shall be extended by a time
period equal to the number of days of delay incurred by the council of governments in completing the final housing need
allocation.

(h) An action that obligates a jurisdiction to identify and make available additional adequate sites for residential development
pursuant to this section creates no obligation under the California Environmental Quality Act (Division 13 (commencing with
Section 21000) of the Public Resources Code) to identify, analyze, or mitigate the environmental impacts of that subsequent
action to identify and make available additional adequate sites as a reasonably foreseeable consequence of that action. Nothing
in this subdivision shall be construed as a determination as to whether or not the subsequent action by a city, county, or city and
county to identify and make available additional adequate sites is a “project” for purposes of the California Environmental Quality
Act (Division 13 (commencing with Section 21000) of the Public Resources Code).

SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California Constitution because a
local agency or school district has the authority to levy service charges, fees, or assessments sufficient to pay for the program or
level of service mandated by this act, within the meaning of Section 17556 of the Government Code.




